
1

2

3 Q
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JUDGE CHACHKIN: I'll let the answer sustain.

BY MR. HOLT:

I'd like to provide you with a document, a document,

4 and I'm not going to ask that it be mark for identification,

5 but it's a request for production of documents that was served

6 on Glendale by Trinity Broadcasting in the last phase of the

7 procE:!eding. Do you have a copy?

8

9

10

A

Q

A

No, I don't.

Do you have that document before you?

I have the document. The request for production? I

11 have it.

12 Q If you would turn to page twelve of that document,

13 specifically to --

14 A Does this document, just help me, does this document

15 refer to the, to the first Glendale issue?

16 Q Yes it does.

17 A It does not refer to the issue that we're trying

18 now. Is that correct?

19 Q This document was generated during the first,

20 earlier phase of the proceeding, yes.

21

22

A

Q

So, it doesn't relate to this issue.

I'd like to ask you the questions, Mr. Cohen. If

23 you would please just review the document.

24 A No, I want, Your Honor, I just want to make sure

25 that I understand what this document is about, that's all. I
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1 want to make sure that I understand this, whether this

2 docwnent is --

3 JUDGE CHACHKIN: If you look at page 2, it says what

4 the subject issue is that this document relates to.

5

6 know what

7

8

WITNESS: Well, thank you, Your Honor. I didn't

JUDGE CHACHKIN: Go ahead, Mr. Holt.

BY MR. HOLT:

9 Q Now, Mr. Cohen, if you would turn to page twelve of

10 the document, specifically to request number 28. It calls for

11 the production by Glendale of all documents, documents

12 relat:ing to any contacts or communications between or among

13 principals, employees, agents, attorneys, representatives or

14 consultants of Raystay concernJ_ng the construction or

15 operaltion by Raystay of the unhuil t Lancaster station. I

16 believe if you proceed through request number 29 and thirty,

17 actua.lly 29 also requests similar documents relating to the

18 construction or operation of the Lebanon station. I probably

19 misspoke there, it calls for the same documents, not just

20 similar. Then request number 30 and 31 calls for all

21 docum.ents relating to any act: ion or steps undertaken by

22 Raystay toward construction of the unbuilt Lancaster or

23 Lebanon station. Do you see that?

24

25

A

Q

I see it.

It's an accurate reading of those requests?
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I don't know. I didn't, I didn't, I didn't follow

2 your reading, I just, the documents speak for themselves.

3 Q Well, they're not, they're not in the record and I

4 want you to confirm that my reading was accurate.

5 A Well, I wasn't, I did not listen to your reading

6 that carefully, but I will, r mean I'll accept you're an

7 honorable man, that you read i~ into the record right. I'm

8 not ~roing to quibble with you on that.

9

10

11 Q

JUDGE CHACHKIN: Wha1:' s the question?

BY MR. HOLT:

Now, the question Ls, that the letter dated

12 August 8, 1990, which has been identified as TBF Exhibit 294

13 for i.dentification, was not produced in response to what you,

14 what I just read, was it?

15

16

17

18

19 he?

A

Q

A

Q

I don't know if it was or not. I don't know.

Who would have that knowledge?

John Schauble and Gene Bechtel.

Mr. Bechtel wasn't Lnvolved in the prior issue, was

20 A Oh, you're asking me whether, well, I don't --

21 Q Yes

22 A Was it, was it produced in connection with this

23 issue, . I do not know whether it was produced in connection

24 with the last issue.

25 Q I, I presume that ym" reviewed your files and the
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1 files of Glendale in order to Ldentify all relevant documents

2 that had been requested by Trinity, correct?

3

4

A

Q

John Schauble and I did.

And, my question to you, sir, is, is it not a fact

5 that the August 8, 1990 letter that's been identified as TBF

6 Exhibit 294 for identification was not produced in response to

7 Trini.ty's motion?

8 A I have no idea. It may have been, it may not have

9 been. I simply don't know. [t:'s a truthful answer. I have

10 no knowledge on that point.

11 Q Isn't it a fact that the legal invoice dated

12 NoveR~er 9, 1990 from Cohen and Berfield's offices was not

13 produ.ced in response to Trinity's request for production of

14 docum~nts in the earlier phase of the proceedings?

15

16

A

Q

I can't answer that Ed ther, I don't know.

Isn't it true that the time records attached to that

17 records that are found at TBF Exhibit 292, that relate to

18 the November 9, 1990 Cohen and Berfield invoice were not

19 produ.ced during the, in response to Trinity's motion for

20 produ.ction of documents during the last phase of the

21 proceedings?

22

23

A I don't know.

MR. HOLT: Mr. Schauble, I would request a

24 stipulation that those document.s were not produced.

25 MR. BECHTEL: I'll respond to that. What is the,
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1 what is the relevance of that. The, documents are requested,

2 that you, that you requested, ~ere all documents relating to

3 any actions or steps undertaken by Raystay for construction?

4 MR. HOLT: I think you might be misreading, too. If

5 you look at request number 28.

6

7

8

JUDGE CHACHKIN: No, no, no.

MR. HOLT: Twenty-eiqht and 29.

JUDGE CHACHKIN: You didn't have a specific thought

9 which you were trying at thatl:ime so I assume any responsive

10 document was predicated on the issue that would seem, was

11 involved at that time.

12

13 Lebanon.

14

MR. SCHAUBLE: Your Honor, it was the Lancaster and

JUDGE CHACHKIN: Which was the Lancaster and Lebanon

15 iSSUE!. It had nothing to do with Red Lion.

16

17 discovery

18

MR. HOLT: Yes, Your Honor. But bringing the

JUDGE CHACHKIN: Well, I don't want to get into

19 this, this is ridiculous. The, if you felt you didn't get all

20 the documents you were entitled to at that time, you should

21 have asked for it. I'm not going to go back in to argue the

22 interpretation of whether it should have been produced or not

23 produced. I don't think anything can be served by that

24 purpose. I'm not going to per.mit any further questions along

25 this line. What should have been contained under your, under
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1 the, under your request and as it related to the issue and

2 what you're entitled to or not, I'm not gonna permit any,

3 that. We finished with that issue. We're now on to a new

4 issuE~.

5

6

7 Q

MR. HOLT: Yes, Your Honor.

BY MR. HOLT:

Mr. Cohen, isn't it a fact, that the compliance

8 program was never considered to be relevant to the operation

9 of the low power construction permits until after the issue

10 had been designated in this case?

11

12

13

MR. BECHTEL: I object.

JUDGE CHACHKIN: What:' s the basis of your objection?

MR. BECHTEL: Well, he's going back to the previous

14 issUE! again.

15

16

JUDGE CHACHKIN: What~' s your response?

MR. HOLT: Well, Your Honor, if any of these earlier

17 requE!sts call for the product ion of all documents relating to

18 the construction and operation of the low power construction

19 permits and the documents were not produced at that time and I

20 presume that a thorough search of the files was conducted in

21 ordeI:' to make sure that Glendale had complied with the request

22 so, my question is, were those documents not produced because

23 they weren't considered at that time to be relevant to the

24 construction and operation OT r I guess that's what I'm seeking

25 to determine. That it's a stat,e of mind.
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2 good faith that those documents were not relevant to the issue

3 which we then had before us.

4

5

MR. HOLT: Yes, Your Honor. And I'm seeking --

JUDGE CHACHKIN: But that was a different issue than

6 we have now before us.

7 MR. HOLT: I'm seeking to determine whether that

8 decision was based on the, the thought that the documents

9 could not relate to the operatLon of the low power stations.

10 And t:hat' s the question that I posed.

11 JUDGE CHACHKIN: The low power stations were not

12 operating at that time. Only Red Lion had a CPo

13

14

MR. HOLT: Yes, Your Honor.

JUDGE CHACHKIN: So what, what does that have to do

15 with Lebanon and Lancaster?

16 MR. HOLT: Well, there's been testimony by the

17 witness that he believes the compliance program related to the

18 operation of the low power st~ations and my, my question is,

19 isn 't: that a belief that was developed only after this issue

20 had been designated?

21 JUDGE CHACHKIN: WelL, obviously that couldn't be

22 the case because they made the allocation and they included it

23 in what they told the Commission long before any of these

24 iSSUE!s were designated. They t:ook the position that that was

25 prOpE!r allocation. So it wasn· t developed after that point in
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1 time.

2

3

MR. HOLT: Well, I guess

JUDGE CHACHKIN: I mean, you may disagree with the

4 principle but the fact of the matter is they made the

5 allocation on that basis and they gave you the computations

6 that were made at the time that they made that determination

7 that the allocation was proper so, it's certainly wasn't

8 somet:hing that came up after the issued were added.

9 MR. HOLT: It's a different position with respect to

10 the l~elevance of the compliance program at the time that these

11 documents were called for. But we're not, I'm not going to

12 pursue this.

13 JUDGE CHACHKIN: Well, you're entitled to take any

14 legal position you want, Mr. Holt.

15 MR. HOLT: Thank you, Your Honor. I have no further

16 ques1:ions, Mr. Cohen.

17

18

19

WITNESS: Thank you.

JUDGE CHACHKIN: Wait a minute.

WITNESS: I understand that, I've been here once,

20 I've been around long enough t<) know that I have more

21 tormentors.

22 JUDGE CHACHKIN: Well, I, you wouldn't say that

23 abou1: the girl, would you?

24

25

WITNESS: I'll expect

MR. TOPEL: Is that In the record?
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5 Q

JUDGE CHACHKIN: Why not?

MR. SCHONMAN: I just have a few questions.

CROSS EXAMINATION

BY MR. SCHONMAN:

Is it true that you were involved exclusively at
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6 your law firm in working on the compliance program for

7 Rayst:ay?

8 A I don't understand your question. Was I

9 exclusively? John and I worked on the compliance program.

10 Q All right. Now, you're aware of the amount of work

11 that you performed on the comp Liance program, I assume. Is

12 that correct?

13 A Well, when you say I am aware, I remember I spent a

14 lot of time on it but I couldn't tell you how many hours I

15 spen1: on it.

16 Q That's okay. And are you at least roughly aware of

17 the amount of time that Mr. Schauble worked on the compliance

18 program?

19 A I recall that John spent probably more time than I,

20 we bc)th spent a lot of time. But I couldn' t tell you how many

21 hours John devoted to it.

22 Q As you sit here today, Mr. Cohen, are you able to

23 quantify, in any way that you wish, either percentage, hours,

24 dolliir figures, are you able to quantify how much of the

25 compliance program is specifically and directly related to the
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1 Red IJion CP?

2 A I couldn't do that. I've never given any

3 consideration to that. I, I, ('ve never, never given

4 consideration.

5

6

Q All right. Would you like to take a stab at it now?

MR. BECHTEL: Well, (would object. We have the

7 same foundation that he went through that analysis as a fact,

8 as a matter of fact and for the record, he has not being

9 qualified as an expert witness to express any such opinion.

10 JUDGE CHACHKIN: The man who did make the allocation

11 has testified and you had an opportunity to question him. I

12 think it's inappropriate to ask this witness to attempt to

13 make an allocation.

14 MR. SCHONMAN: Would, Your Honor, I'm, I'm not

15 asking the witness to verify the allocation that Mr. Berfield

16 made" I'm asking the witness if he can give me his best

17 estimate as he sits here now, ~ow much of the time that he

18 worked on the compliance program that was devoted to the Red

19 Lion CPo

20 JUDGE CHACHKIN: Well then, that, that indicates, of

21 course, that he has to recall of all that was done four years

22 ago, that he did four years ago. I think that's an impossible

23 path to ask somebody. I mean I think, obviously, what he

24 would have to do is go over all the invoices, go over all his

25 records, talk to Mr. Schauble, before he can come to any kind
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1 of conclusion. How he, sitting here four years later, is

2 expected to tell you how much time he devoted four years ago

3 to this specific aspect is, I think is impossible. I'll

4 sustain the objection. If you wanted such a thing from him,

5 you should have asked him before the hearing to go back and

6 prepare something and give his opinion, but not here, standing

7 here" On the stand suddenly to give you an opinion of the --

8

9

10

11

12

Q

WITNESS: I couldn't do it.

BY MR. SCHONMAN:

Mr. Cohen, can we turn to Glendale Exhibit 224.

WITNESS: What is that, Your Honor

JUDGE CHACHKIN: That's Mr. Berfield's direct

13 testimony.

14 MR. SCHONMAN Okay. Thank you, thank you, Your Honor.

15 BY MR. SCHONMAN:

16

17

18

Q

A

Q

Specifically, page 17.

I have it, Mr. Schonman.

And as I understand your testimony, this is an

19 invoice that you prepared?

20

21

A

Q

Correct, sir.

As you sit here now, are you able to tell me which,

22 if any, of these services, were performed here specifically or

23 directly related to the Red Lion CP?

24

25

A

Q

Can I hear the question again?

Well, I'll shorten the question. As you sit here
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1 now, do any of the services that. are shown to have been

2 performed on this April 4, 1990 invoice, were any of those

3 services performed specifically and directly related to the

4 Red I~ion CP?

5 A Well, they were all, they were all performed,

6 rela1:ing to all of the five applications. And Red Lion was

7 one of the applications. So, one could say that they were

8 all, they all relate to the Red Lion application.

9

10

11

Q

A

Q

Let's move on.

Because it was one of the five applications.

I apologize for interrupting. Let's move on to page

12 19 of the same exhibit. That's a June 4, 1990 invoice.

13 That's another invoice that you prepared?

14

15

A

Q

Correct.

Are you able to tell me as you sit here now whether

16 any or all of the matters which are represented on this

17 invoice were performed directly or specifically relating to

18 the Red Lion CP?

19 A All of the services related to the Red Lion CP and

20 the other CPs.

21 Q Let's move on to page 21 of the same exhibit.

22 That's another invoice you prepared?

23

24

25

A

Q

A

Yes, sir.

Dated August 7, 1990?

Yes, sir.
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Can you tell me as you sit here now whether either

2 or both of the matters listed here were specifically and

3 directly related to the Red Lion CP?

4 A Well, the first item had nothing to do with any of

5 the CPs. The filing of the reqistration statement for Metal

6 Township. That's, has, that had nothing to do with the CP's.

7 Q And the second item, Mr. Cohen.

8 A That had to do with all of the CPs and Red Lion was

9 one of the CPs.

10 Q Let's move on to page 22 of the same exhibit.

11 That's a November 9, 1990 invoice. Did you prepare that one?

12

13

A

Q

Yes.

Did any or all of the matters discussed here relate

14 specifically and directly to the Red Lion CP?

15

16

17

A

Q

A

My answer would be the same as before Mr. Schonman.

And that is?

That the five CPs were five CPs and Red Lion was one

18 of them, so all the services related to Red Lion, they all

19 rela"ted to the other CPs.

20

21

22

23

24

25

Q I have no further questions.

JUDGE CHACHKIN: Any redirect?

MR. BECHTEL: We have no redirect.

JUDGE CHACHKIN: You're excused, Mr. Cohen.

WITNESS: Thank you, Your Honor.

MR. BECHTEL: Our next witness, sir, is David
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1 Gardner and he will be here at 9 o'clock, 9 a.m. tomorrow.

2 JUDGE CHACHKIN: All right, I guess we're now

3 recessed. I guess at some point, the parties will enlighten me

4 of where the Commission has specifically dealt with what's

5 permissible and not permissible with an, allocations. As I've

6 indicated, I don't know, Mr. Holt, whether you agree with it

7 or not, but my reading of the, as I, I stated with the --

8 case" I don't agree with you that the Commission has stated

9 it's proper to, to allocate on a one-third basis if you have

10 threE~ stations. I don't agree t:hat the Commission said that.

11 And it doesn't seem to me, I don't know, it seems to be less

12 reason to permit it and integrate it where you're dealing with

13 thref3 UHF television stations and three different communities,

14 which obviously, if you're familiar with broadcast law,

15 indicates that you have to have separate surveys in each

16 community and you have all kinds of different engineering

17 ques'tions and financial questions and all the rest, how you

18 could, now that stands for the proposition that the

19 Commissioner said that you can allocate one-third. And I

20 think the Bureau was correct in objecting and I think that the

21 Commission, at least in the last sentence of that paragraph,

22 makes clear, that the Commission determined that the amount

23 which was being sought was, in fact, expended with the Boston

24 application. Rather than saying we're doing this because we

25 were the allocation so I thin:k r was mistaken in reading to
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1 readily in my order stating that the Commission had

2 established that as a method, That was 1965, by the way. Are

3 there any cases since then that anybody's aware of, dealing

4 with any type of situation we have here?

5 MR. BECHTEL: We're ~ot aware of any, sir, but on,

6 on the matter of cases, after the lunch hour I passed to the

7 attorneys and I'll give to you, DH Obelmeyer, that Mr.

8 Berfield found, and that was at 34RR 2nd, 1317 of the Review

9 Board and footnote 16. He thinks is

10

11

12

13

14

JUDGE CHACHKIN: So you have a copy of that?

MR. BECHTEL: Yeah, I have. Oh, thank you.

JUDGE CHACHKIN: Is this for me a copy.

MR. BECHTEL: Everybody has a copy.

JUDGE CHACHKIN: Oh, everybody has a copy. But this

15 doesn't deal with the situation of allocation, does it?

16 MR. BECHTEL: No, no this on the basis of, of

17 overhead and office expenses, That was the paragraph of the

18 letter.

19

20

21

JUDGE CHACHKIN: Yeah, relating to just one entity.

MR. BECHTEL: Correct.

JUDGE CHACHKIN: All right. All right, we'll recess

22 until 9 a.m. tomorrow.

23 (Whereupon, at 2:22 p.m., the hearing was adjourned

24 until 9:00 a.m. on Thursday, May 5,1994.)

25
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